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1. Invocation 

2. Pledge of Allegiance 

3. Call to Order 

4. Announcements 

  A. If you are not able to attend a meeting in-person and would like to provide 
public comment on a specific agenda item, you can email 
kennesawcouncil@kennesaw-ga.gov no later than 6:00 PM the night of the 
regular meeting. Your comments on a specific agenda item will be read aloud 
or grouped into categories for the record. Facebook Live is not monitored 
for public comment. 

5. Presentations 

6. Public Comment/Business from the Floor 

7. Old Business 

8. New Business 

9. Committee and Board Reports 

10. Public Hearing(s) 

11. Consent Agenda 

  A. Minutes: July 1, 2024 Regular Meeting 
Approval of the July 1, 2024, City Council regular meeting minutes. 
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12. General and Administrative 

13. Public Safety 

14. Information Technology 

15. Public Works and Building Maintenance 

  A. Resolution: 2024 Pipe Rehabilitation Project 
Consideration for approval of a Resolution to award the bid and contract for 
the 2024 Pipe Rehabilitation Project 

  B. Resolution: City Hall Roof Top Unit (RTU) Replacement 
Consideration for approval of a resolution to award the bid and contract for the 
City Hall RTU Replacement 

  C. DISCUSSION ONLY: Update on Cherokee Street Quiet Crossing 

  D. DISCUSSION ONLY: Public Safety Facility Update 

16. Recreation and Culture 

17. Community Development 

18. Public Comment/Business from the Floor 

19. City Manager's Report 

  A. Reports, Discussions, and Updates 

20. Mayor's Report 

  A. Mayor and Council (re)appointments to Boards and Commissions. This item is 
for (re)appointments made by the Mayor to any Board, Committee, Authority, 
or Commission requiring an appointment to fill any vacancies, resignations, 
and to create or dissolve boards and commissions, as deemed necessary.  

21. Council Reports & Discussions 

22. Executive Session  
  Pursuant to the provisions of O.C.G.A 50-14-3, the City Council could, at any time 

during the meeting, vote to close the public meeting and move to executive session 
to discuss matters relating to litigation, legal actions and/or communications from 
the City Attorney; and/or personnel matters; and/or real estate matters. 

23. Adjourn 
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MINUTES OF CITY COUNCIL MEETING 
CITY OF KENNESAW 

Council Chambers 
(2529 J.O. Stephenson Avenue, Kennesaw, GA 30144) 

Livestream: https://www.facebook.com/CityofKennesaw/ 
July 1, 2024 

6:30 PM 

Present Mayor Derek Easterling 
Mayor Pro Tem Antonio Jones 
Councilmember Madelyn Orochena 
Councilmember Tracey Viars 
Councilmember Pat Ferris 
Councilmember Anthony Gutierrez 
City Clerk Lea Alvarez 
City Manager Jeff Drobney 
City Attorney Randall Bentley, Sr. 

1. Invocation 

City Attorney Randall Bentley, Sr. led the Invocation. 
2. Pledge of Allegiance 

Mayor Easterling led the Pledge of Allegiance.  
3. Call to Order 

Mayor Easterling called the meeting to order at 6:30 p.m. 
4. Announcements

A. If you are not able to attend a meeting in-person and would like to provide
public comment on a specific agenda item, you can email 
kennesawcouncil@kennesaw-ga.gov no later than 6:00 PM the night of the 
regular meeting. Your comments on a specific agenda item will be read aloud 
or grouped into categories for the record. Facebook Live is not monitored 
for public comment. 

5. Presentations

6. Public Comment/Business from the Floor
6:32 p.m. Floor Open for Public Comments 

No comments.  

6:33 p.m. Floor Closed for Public Comments 

DRAFT
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7. Old Business 
  
8. New Business 
  
9. Committee and Board Reports 
  
10. Public Hearing(s) 
  
11. Consent Agenda 
  
  A. Minutes: June 10, 2024 Work Session 

Approval of the June 10, 2024, City Council work session minutes.  
  
  B. Minutes: June 17, 2024 Regular Meeting 

Approval of the June 17, 2024, City Council regular meeting minutes.  
 
Motion by Councilmember Viars to approve the Consent Agenda engross. Seconded by 
Mayor Pro Tem Jones. 
 
Vote taken, motion unanimously approved 5-0. Motion passed. 
12. General and Administrative 
  
  A. Alcohol License: Joe's Up Top 

Consideration for approval of an Alcohol License for Beer, Wine, Liquor, and 
Sunday Sales for Joe's Up Top LLC d/b/a Joe's Up Top located at 3900 
Legacy Park Blvd Suite B100 Kennesaw, GA 30144. 

 
Business License Manager LaMaya Edmonds presented an alcohol license for Beer, 
Wine, Liquor and Sunday Sales for Joe's Up Top, LLC d/b/a Joe's Up Top located at 
3900 Legacy Park Boulevard, Suite B100. The applicant has completed the full license 
application and the required workshops. Ms. Edmonds shared that signs have been 
posted at the location, and the license has been properly advertised.  
 
Mayor Easterling mentioned that the business would be where Bar North was located, 
to which Ms. Edmonds responded he was correct.  
 
Motion by Councilmember Ferris to approve an alcohol license for Beer, Wine, Liquor 
and Sunday Sales for Joe's Up Top, LLC d/b/a Joe's Up Top located at 3900 Legacy 
Park Boulevard, Suite B100 as presented. Seconded by Councilmember Orochena. 
 
Vote taken, motion unanimously approved 5-0. Motion passed. 
13. Public Safety 
  
14. Information Technology 
  
15. Public Works and Building Maintenance 
  
16. Recreation and Culture 
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  A. Resolution: Terry Lane Playground Expansion 
Consideration for approval of a Resolution authorizing the Mayor to execute an 
agreement with GameTime, Inc. for the installation of playground equipment at 
Terry Lane Park. 

 
Parks and Recreation Director Bill McNair presented a resolution authorizing the Mayor 
to execute an agreement with GameTime, Inc. for the installation of playground 
equipment at Terry Lane Park. Mr. McNair mentioned that this installation would 
expand the park to 2,750 square feet and will include new swings, a climbing dome, 
and a new spinner.  
 
Motion by Mayor Pro Tem Jones to approve RESOLUTION NO. 2024-31, 2024, 
authorizing the Mayor to execute an agreement with GameTime, Inc. for the installation 
of playground equipment at Terry Lane Park as presented. Seconded by 
Councilmember Gutierrez. 
 
Councilmember Ferris is glad to see the expansion. He asked Mr. McNair if the city has 
a plan in place for additional improvements to the other pocket parks. Mr. McNair said 
yes. Since he has been here, Parks and Recreation has covered most of the pocket 
parks. There are plans to expand Kennesaw Station and Adams Park.  
 
Vote taken, motion unanimously approved 5-0. Motion passed. 
17. Community Development 
  
18. Public Comment/Business from the Floor 
 
6:37 p.m. Floor Open for Public Comments 
 
ANDREW BRAMLETT [City Resident]: Mr. Bramlett shared the respective histories of 
some of Kennesaw's lakes, including Wooten Lake and Bozeman Lake [See Exhibit 
A]. 
 
MARTY HUGHES [Assistant City Manager]: Mr. Hughes read an email sent to 
kennesawcouncil@kennesaw-ga.gov from Brittany Haugen regarding speeding 
concerns on North Main Street [See Exhibit B]. 
 
6:39 p.m. Floor Closed for Public Comments 
19. City Manager's Report 
  
  A. Reports, Discussions, and Updates 
 
Assistant City Manager Marty Hughes did not have any reports or updates to provide.  
20. Mayor's Report 
  
  A. Mayor and Council (re)appointments to Boards and Commissions. This item is 

for (re)appointments made by the Mayor to any Board, Committee, Authority, 
or Commission requiring an appointment to fill any vacancies, resignations, 
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and to create or dissolve boards and commissions, as deemed necessary. 

21. Council Reports & Discussions
Councilmember Gutierriez shared it was a hectic week as his fiancé will be moving in 
soon, and he has been working on a ton of home projects to prepare.  

Councilmember Ferris is looking forward to Salute to America. He said it will be hot, so 
bring water! Fireworks start at 9:30 p.m. 

Mayor Pro Tem Jones praised the Kennesaw Police Department and its officers' 
professionalism. He asked for the community to keep Davis McCollum's family in their 
prayers as he recently passed away. 

Councilmember Orochena had a wonderful time at the Georgia Municipal Association's 
annual conference in Savannah. She learned a lot and is grateful for the opportunity to 
get additional training. 

Councilmember Viars is excited about Salute to America and the second event at our 
new amphitheater.  
22. Executive Session

Pursuant to the provisions of O.C.G.A 50-14-3, the City Council could, at any time
during the meeting, vote to close the public meeting and move to executive session
to discuss matters relating to litigation, legal actions and/or communications from
the City Attorney; and/or personnel matters; and/or real estate matters.

23. Adjourn
Mayor Easterling adjourned the meeting at 6:45 p.m. The next regularly scheduled 
meeting will be held Monday, July 8, 2024, at 6:30 p.m. in the Council Chambers. The 
public is encouraged to attend or view via Facebook Live. 

________________________ 
Lea Alvarez, City Clerk 
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Children on Wooten Lake 

c. 1947

Kennesaw Lakes

Since the weather has been so hot recently, I wanted to focus today on 
several lakes around Kennesaw. All are just outside of our city limits. 
The first is Wooten Lake, which I have covered before. The lake is 
named after Elmon Wooten, a farmer who built it back in 1946. He 
also owned a grocery store downtown in the building later home to the 
Whistle Stop Café.  

Nearby Frey Lake takes its name from the family who farmed in the 
area that is now Pinetree Country Club and Kennesaw State 
University. Bozeman Lake was built by Joseph L. Bozeman Sr., the 
father of longtime resident and local historian Joe Bozeman. In 1957, 
the Bozeman’s sold their land and lake to the county. Two years later, 
the Freys did the same. Using this land, the county worked on 
developing the Cobb County Recreation Area, a project that included 
improving the lakes. The development is now Pinetree Country Club.  

Presented by Andrew J. Bramlett at the July 1, 2024, 
City of Kennesaw Mayor & Council Meeting 

Exhibit A
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Exhibit B
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 Item Report  

15.A. 

  
   
TO: The Honorable Mayor and City Council 
    
FROM: Ricky Stewart, Public Works Director  
    
DATE: July 8, 2024 
    
TITLE: Resolution: 2024 Pipe Rehabilitation Project 

Consideration for approval of a Resolution to award the bid and contract for the 2024 
Pipe Rehabilitation Project 

     
  
Summary: 
Request for Bids were advertised to repair failing storm water pipes throughout the City. Three (3) 
bids were received, with Proshot Concrete, Inc. being the lowest bid in the amount of $277,610.00.   
  
Recommendation: 
The Public Works Director recommends approval of bid and award of the contract to Proshot 
Concrete, Inc. 
  
Fiscal Impact: 
560.4320.54.142000.00000 Storm Water Construction & Improvement 
  
Attachments:    
1. RESOLUTION - 2024 Pipe Rehabilitation - Proshot 
2. Attachment A CONTRACTOR AGREEMENT - Proshot Concrete - 2024 
3. Proshot Bid 
4. Bid Log 
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CITY OF KENNESAW
GEORGIA

RESOLUTION NO. 2024-___, 2024

RESOLUTION TO APPROVE BIDS AND AWARD CONTRACT TO PROSHOT 
CONCRETE, INC. FOR 2024 PIPE REHABILITATION PROJECT

BE IT RESOLVED BY THE MAYOR AND COUNCIL OF THE CITY OF KENNESAW, 
COBB COUNTY, GEORGIA, AS FOLLOWS:

WHEREAS, the City solicited bids to engage a qualified and experienced Contractor to 
provide stormwater rehabilitation for storm pipes on Vintage Wood Way, Nuthatch 
Court, North Hampton Drive, Drayton Way and Sumit Wood Drive; and

WHEREAS, Three bids were received with Proshot Concrete, Inc. being the lowest 
responsive bid; and 

WHEREAS, Proshot Concrete, Inc. has represented to the City they are experienced 
and qualified to perform the project; and 

WHEREAS, Proshot Concrete, Inc. has offered to provide the required construction 
services for an amount of $277,610.00.  

BE IT RESOLVED the Kennesaw City Council authorizes the Mayor to execute a 
contract with Proshot Concrete, Inc. to perform described work as shown as Attachment 
A.

BE IT FURTHER RESOLVED this Resolution shall become effective from and after its 
adoption and execution by the mayor.

PASSED AND ADOPTED by the Kennesaw City Council on this  _____ day of July, 
2024.

ATTEST: CITY OF KENNESAW

___________________________            __________________________
Lea Alvarez, City Clerk                              Derek Easterling, Mayor
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CONTRACTOR AGREEMENT
CITY OF KENNESAW

2023 PIPE REHABILITATION PROJECT

This Agreement is executed this ____ day of July 2024, by and between the City 
of Kennesaw, a political subdivision of the State of Georgia, hereinafter referred to as 
the “City”, and Proshot Concrete Incorporated, hereinafter designated as the 
“Contractor.” The Contractor hereby agrees to deliver to and perform for the City, and 
the City agrees to pay for those items and services described in the special provisions 
to this Agreement, which are attached hereto as Exhibits “A” and by this reference 
made a part hereof. The parties hereby agree to each and every general condition and 
special provision contained herein as follows:

1. Adequate Personnel; Conditions.
The Contractor hereby warrants that it possesses adequate personnel, equipment, 
and financial strength to perform each and every obligation contained in the 
Agreement documents. The Contractor further warrants that it does not have 
preexisting business commitments, which would prevent it from successfully 
completing each and every term of this Agreement. Contractor warrants that it is 
professionally and fully qualified to act as the general contractor for the work 
designated herein and is and will remain licensed to practice engineering and 
architecture and general contracting by all public entities having jurisdiction over 
Contractor or the work designated herein. 

2. Duration.
This Agreement shall be deemed in effect on the date of execution. Contractor shall 
commence performing the services herein described upon receipt of the letter to 
proceed delivered by the City. Contractor shall complete the services herein 
described within 60 days of issuance of Notice To Proceed, unless sooner 
terminated pursuant to the provisions contained herein.

3. Price.
The parties have stated the Contract Price in the special provisions attached hereto 
as Exhibit “A” and by this reference made a part hereof.  The Contract Price for 
Exhibit “A” is two hundred seventy-seven thousand, six hundred ten dollars 
($277,610.00).

4. Time of Essence.
Time is of the essence for the completion of all work pursuant to this Agreement. 
It is hereby understood and mutually agreed by the parties that the beginning date, 
rate of progress, and time for completion of the work designated herein are essential 
conditions of this Agreement. The Contractor agrees that said work shall be 
prosecuted regularly, diligently, and uninterrupted at such rate of progress as will 
insure full completion thereof within the time specified. It is expressly understood 
that the time for completion of the work described herein is a reasonable time for 
the completion of the same.
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5. Governing Law.
Each and every provision of this Agreement shall be construed in accordance with 
and governed by Georgia law. The parties acknowledge that this Agreement is 
executed in Cobb County, Georgia and that the Agreement is to be performed in 
the City of Kennesaw, Georgia. Each party hereby consents to the Cobb Superior 
Court’s sole jurisdiction over any dispute, which arises as a result of the execution 
or performance of this Agreement, and each party hereto waives any and all 
objections to venue in the Cobb Superior Court.

6. Assignments.
The Contractor shall not assign or subcontract, in whole or on part, its rights, or 
obligations pursuant to this Agreement, or any moneys due or to become due 
hereunder, without the prior written consent of the City.

7. Modification.
This Agreement shall not be modified verbally. Any modification of the terms of 
this Agreement shall be reduced to writing and signed by the duly authorized 
representative of each party hereto.

8. Due Diligence.
The Contractor shall perform all authorized work pursuant to this Agreement 
promptly and diligently in a good, proper, and workmanlike manner in accordance 
with the terms of this Agreement.

9. Risk of Loss.
The Contractor shall be responsible for, and bear the expense of, any damage to or 
destruction of the goods and supplies furnished pursuant to this Agreement until 
such goods or supplies are delivered to, and accepted by, the City at 2529 J.O. 
Stephenson Avenue, Kennesaw, Cobb County. Georgia or such other destination 
as is indicated in the special provisions attached hereto.

10. Invoices.
The City shall have no obligation to pay for the materials furnished pursuant to this 
Agreement until the Contractor has submitted proper invoices or vouchers 
describing with specificity the nature of the supplies furnished, the quantity of 
supplies furnished, and a statement that the supplies are furnished free from any 
lien or encumbrance.

11. Taxes.
The Contractor shall pay all applicable taxes assessed against the supplies, which 
form the subject of this Agreement.

12. Permits and Licenses; Inspection; Tests.
The Contractor shall procure all permits and licenses or other authorization 
necessary, pay all charges and fees, and give all notices necessary and incidental to 
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the performance of the terms of this Agreement. Contractor has visited and 
inspected the work site and local conditions under which the work is to be 
performed and Contractor has performed such tests, if any, as are necessary to 
determine the conditions under which the work will be performed, and Contractor 
accepts the conditions of the work site and taken those conditions into account in 
entering into this Agreement.

13. Termination for Cause.
If the Contractor shall be adjudged as bankrupt, or if it shall make a general 
assignment for the benefit of its creditors, or if a receiver shall be appointed for the 
Contractor, or if it shall consistently or repeatedly refuse or fail to supply the 
products designated herein, or if it should refuse or fail to make payment to persons 
supplying labor or materials for the products pursuant to the Agreement, or if the 
Contractor fails to observe or perform the provisions of this Agreement or is guilty 
of a substantial violation of any provision of the Contract Documents, then the City, 
after serving at least ten (10) days prior written notice to the Contractor of its intent 
to terminate this Agreement pursuant to such default, may terminate this Agreement 
without prejudice to any other rights or remedies provided by law and may take 
possession of the supplies delivered to the City prior to such termination. The 
Contractor shall be liable to the City for any damage resulting from the Contractor’s 
default.

14. Inspection.
The Contractor shall make the materials or supplies, which are the subject of this 
Agreement available to the City for inspection and testing by the City at the 
Contractor’s expense prior to the Contractor’s delivery of the materials or supplies 
to the City. 

15. Liquidated Damages.
In the event that the materials which form the subject of this Agreement are not 
delivered as set forth in the special provisions to this Agreement, the City may 
terminate this Agreement and recover liquidated damages in an amount set forth in 
the special provisions to this Agreement. The liquidated damages enumerated 
herein are not intended to penalize the Contractor, but the parties agree that due to 
each party’s difficulty in specifically quantifying the damages which would be 
occasioned due to the breach of this Agreement, the parties deem it advisable to 
stipulate a specific sum per day as damages as a result of the Contractor’s failure to 
deliver the supplies which form the subject of this Agreement in a timely manner. 
The Contractor shall not be liable for liquidated damages due to a delay occasioned 
by unforeseeable causes beyond the control of the Contractor if such causes do not 
result from the default or negligence of the Contractor. The Contractor shall not be 
liable for damages due to delay in the performance of this Agreement if such delay 
is caused by acts of God or of the public enemy, acts of the government, fires, 
epidemics, quarantine restrictions, strikes or freight embargoes. Such liquidated 
damages enumerated herein shall be in addition to and not in preclusion of the 
recovery of actual damages resulting from other defects on Contractors 
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performance hereunder for other matters other than delays in completion. When the 
City believes that completion may be delayed, the City shall be entitled, but not 
required, to withhold from any amounts otherwise due Contractor and amount then 
believed by City to be adequate to recover liquidated damages applicable to such 
delays. If and when the Contractor overcomes the delay in achieving completion, 
or any part thereof, for which City has withheld payment, the City shall promptly 
release to Contractor those funds withheld, but no longer applicable as liquidated 
damages.

16. Contract Documents.
The Contract Documents are composed of those documents listed in Exhibit A, 
Special Stipulations.  Copies of the Contractor’s proposal to furnish the labor, 
materials, and supplies which form the subject of this Agreement and all drawings 
and specifications submitted during the bidding process are attached hereto as 
Exhibit A and incorporated herein by reference. The Contractor shall list each such 
document and describe each original document’s location as a part of the special 
provisions to this Agreement. In the event of conflicting terms or ambiguity 
between this Agreement and the Contractor’s proposal, the Contractor’s proposal 
shall control.

17. Additional Security.
The Contractor shall provide additional bond security in the event that the City 
deems additional security necessary to insure performance of the Agreement.

18. Accounting and Records Retention.
Contractor shall maintain accounts and records, including books, records, 
documents, personal property, financial records and other evidence adequate to 
identify and account for all costs and expenses pertaining to this Agreement and 
such other records as may be requested by the City to assure proper accounting for 
all funds, both public and private.  Said records shall be made available for audit 
purposes to the City or its representative(s) upon request and without additional 
charge to the City, and shall be retained for at least six (6) years after expiration of 
this Agreement, termination or completion of this project unless permission to 
destroy them is granted by the City.  Contractor's records and accounts shall at all 
times meet or exceed the applicable requirements of Federal, State and City law, 
rules and regulations.  

19. Indemnification.
To the fullest extent permitted by law, the Contractor shall, at his sole cost and 
expense, indemnify, defend, satisfy all judgments, and hold harmless the City, its 
elected officials, department heads, agents, attorneys, and employees from and 
against all claims, damages, actions, judgments, costs, penalties, liabilities, losses 
and expenses including, but not limited to, attorneys fees arising out of or resulting 
from the performance of this Agreement, provided that any such claim, damage, 
action, judgment, cost, penalty, liability, loss or expense is attributable to bodily 
injury, sickness, disease or death, or to injury to or destruction of tangible property 
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including the loss of use resulting there from, and is caused in whole or in part by 
any act or omission of the Contractor, any subcontractor, anyone directly or 
indirectly employed by any of them, or anyone for whose acts any of them may be 
liable, regardless of whether such injury is caused in whole or in part by a party 
indemnified hereunder. Such obligation shall not be construed to negate, abridge, 
or otherwise reduce any of the rights or obligations of indemnity which would 
otherwise exist as to any party or person described herein.

20. Severability.
In the event that any provision of this Agreement is determined to be invalid or 
unenforceable by a Court of competent jurisdiction, such provision shall be deemed 
severed from this Agreement, and the remaining provisions of this Agreement shall 
remain in full force and effect.

21. New Materials.
The Contractor hereby represents and warrants to the City that any and all materials 
will be new unless otherwise specified, and the Contractor further represents that 
all work will be of good and workmanlike quality and free from defects in 
accordance with the specifications.

22. Set-off.
In the event that the City accepts supplies with minor defects, the Contractor shall 
deduct the proportionate cost of such defects from its invoice to the City concerning 
such supplies.

23. Defective Materials.
The Contractor agrees to remedy promptly, and without cost to the City, any 
defective materials or workmanship which appear within the warranty period stated 
in the special provisions attached to this Agreement.

24. Defective Materials-Liability.
No provision contained in this Agreement shall be held to limit the Contractor’s 
liability to the City for defects in the supplies furnished to an amount less than the 
legal limit of liability in accordance with law.

25. Manufacturer’s Warranties.
No provision contained in this Agreement shall be construed to limit the terms and 
conditions of any manufacturer’s warranty concerning the supplies furnished 
pursuant to this Agreement.

26. Notices.
Any and all notices pursuant to this Agreement shall be deemed to have been 
properly delivered when deposited in the United States mail for delivery to the 
Contractor at the address provided on the Contractor’s proposal. Notices to the City 
shall be deemed to have been properly delivered when mailed to the City Manager, 
City of Kennesaw, 2529 J.O. Stephenson Avenue, Kennesaw, Georgia 30144-2797.
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27. Bid Bond.
If a bid bond is required pursuant to the City’s specifications, such bond must be in 
an amount of not less than five percent of the bid submitted by the Contractor. The 
bid bond will be forfeited if the Contractor fails to execute an Agreement with the 
City substantially similar to this Agreement within fifteen days after notification of 
the award of the contract.

29. Performance and Payment Bonds.
The Contractor shall furnish the City a performance bond in the form enclosed in 
the City’s request for bids in an amount of one hundred percent (100%) of the lump 
sum amount bid for the full and complete performance of this Agreement.  The 
Contractor shall also furnish a payment bond on the form enclosed in the City’s 
request for bids insuring the payment of all persons performing labor and furnishing 
materials or equipment in connection with this Agreement.  Accordingly, the 
Contractor warrants and agrees that, for any Change Order increasing the Contract 
Sum by five percent or more or when the total cost of the work has increased by 
five percent (5%) or more, it shall obtain a written amendment to the payment bond 
and the performance bond increasing the penal amounts of both bonds to one 
hundred and ten (110%) and one hundred percent (100%) respectively of the new 
Contract Sum, effective as of the date of the Change Order.  The premium increase, 
if any, may be properly included in the cost of the Change Order.  The City shall 
approve no payment for the work provided by the Change Order until the 
Contractor has provided the written amendment to the City.

The Contractor shall furnish in writing both a performance bond and a payment 
bond executed by a duly authorized representative within (30) days of the execution 
of this Agreement.  The Contractor’s failure to provide said bonds shall authorize 
the City to terminate this Agreement and pursue all remedies available to the City 
at law or in equity.  All bonds at the time of issuance must be issued by a company 
authorized by the Georgia Insurance Commissioner to transact the business of 
suretyship in the State of Georgia, and shall have a Best Policyholders Rating of 
"A-" or better and with a financial size rating of Class V or larger.

30. Change Orders.
The City may at any time, by written order, and without notice to the sureties, make 
changes, within the general scope of this Agreement, in any one or more of, but not 
limited to, the following: (a) drawings, designs, or specifications, where the 
supplies to be furnished are to be specially manufactured for the City in accordance 
therewith; (b) method of shipment or packing; (c) construction materials; (d) 
construction design; (e) construction specifications; and (f) place of delivery. If any 
such change causes an increase or decrease in the cost of, or the time required for, 
the performance of any part of this Agreement, an equitable adjustment shall be 
made in the Contract Price of delivery schedule, or both, and the Agreement shall 
be modified in writing accordingly. Any claim by the Contractor for adjustment 
under this clause must be asserted within thirty (30) days from the date of receipt 
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by the Contractor of the notification of change; provided, however, that the City, if 
it decides that the facts justify such action, may receive and act upon any such claim 
asserted at any time prior to final payment pursuant to this Agreement. Where the 
cost of property made obsolete or rendered unnecessary as a result of a change is 
included in the Contractor’s claim for adjustment, the City shall have the right to 
prescribe the manner of disposition of such property. However, nothing in this 
clause shall excuse the Contractor from proceeding with the Agreement as changed.

31. Variation in Quantity.
No variation in the quantity of any item or materials called for by this Agreement 
shall be accepted unless such variation has been caused by conditions of loading, 
shipping, or packing, or allowances in the manufacturing or construction processes, 
and then only to the extent, if any, specified elsewhere in this Agreement.

32. Testing.
All supplies (which term throughout this Agreement includes without limitation 
raw materials, components, intermediate assemblies, and end products) shall be 
subject to inspection and testing by the City, to the extent practicable at all times 
and places including the period of manufacture, and in any event prior to 
acceptance.

33. Rejection of Nonconforming Materials.
In case any supplies or lots of supplies are defective in material or workmanship or 
otherwise not in conformity with the requirements of this Agreement, the City shall 
have the right either to reject them (with or without instructions as to their 
disposition) or to require their correction. Supplies or lots of supplies which have 
been rejected or required to be corrected shall be removed, or, if permitted or 
required by the City, corrected in place by and at the expense of the Contractor 
promptly after notice, and shall not thereafter be tendered for acceptance unless the 
former rejection or requirement of correction is disclosed. If the Contractor fails 
promptly to remove such supplies/materials or lots of supplies/materials which are 
required to be removed, or promptly to replace or correct such supplies or lots of 
supplies, the City either: (i) may by contract or otherwise replace or correct such 
supplies and charge to the Contractor the cost occasioned to the City thereby, or (ii) 
may terminate this Agreement for default. Unless the Contractor corrects or 
replaces such supplies within the delivery schedule, the City may require the 
delivery of such supplies at a reduction in price, which is equitable under the 
circumstances.

34. Inspection Facilities.
If any inspection or test is made by the City on the premises of the Contractor or a 
subcontractor, the Contractor without additional charge shall provide all reasonable 
facilities and assistance for the safety and convenience of the City inspectors in the 
performance of their duties. If City inspections or tests are made at a point other 
than the premises of the Contractor or a subcontractor, said inspections or tests shall 
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be at the expense of the City except as otherwise provided in this Agreement; 
provided that in case of rejection, the City shall not be liable for any reduction in 
value of samples used in connection with such inspections or tests. All inspections 
and tests by the City shall be performed in such a manner as not to unduly delay 
the work. The City reserves the right to charge to the Contractor any additional 
costs of City inspections and tests when supplies are not ready at the time such 
inspections and tests are requested by the Contractor or when reinspection or retest 
is necessitated by prior rejection. Acceptance or rejection of supplies shall be made 
as promptly as practicable after delivery, except as otherwise provided in this 
Agreement; but failure to inspect and accept or reject the supplies shall neither 
relieve the Contractor from responsibility for such supplies which are not in 
accordance with the contract requirements nor impose liability on the City 
therefore.

35. Testing-Liability.
The inspection and testing by the City of any supplies or lots thereof does not 
relieve the Contractor from any responsibility regarding defects or other failures to 
meet the contract requirements which may be discovered prior to acceptance. 
Except as otherwise provided in this Agreement, acceptance shall be conclusive 
except as regards to latent defects, fraud, or such gross mistake as amounts to fraud.

36. Inspections-Records.
The Contractor shall provide and maintain an inspection system acceptable to the 
City covering the supplies/materials and construction hereunder. Records of all 
inspection work by the Contractor shall be kept complete and available to the City 
during the performance of this Agreement and for such longer period as may be 
specified elsewhere in this Agreement.

37. Payments.
The Contractor shall be paid, upon the submission of proper invoices or vouchers, 
the prices stipulated herein for supplies/materials delivered and accepted or services 
or labor rendered and accepted, less deductions, if any, as herein provided.  
(a) The Contractor shall submit to the City an itemized Invoice for Payment in 
an AIA format.  The invoice shall include backup material including, but not limited 
to, receipts or other vouchers, showing its payments for materials and labor, 
including payments previously made to Subcontractors.
(b) The City may withhold or, on account of subsequently discovered evidence, 
nullify the whole or a part of any certificate to such extent as may be necessary to 
protect the City from loss because of the following conditions:

(i) Defective work not remedied;
(ii) Claims or liens filed;
(iii) Failure of the Contractor to make payments properly to 

Subcontractor or Supplier for materials or labor;
(iv) A reasonable doubt that the Agreement can be completed for the 

balance then unpaid;
(v) Damage to a Separate Contractor or to the City or a third party;
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(vi) Failure to maintain a rate of progress consistent with the schedule; 
or

(vii) Failure to supply enough skilled workers or proper materials.
When the above grounds are removed, payment shall be made for amounts withheld 
because of them.  With regard to cases (ii) and (iii) above, the City may agree to 
payment upon receipt of a satisfactory Bond to Discharge Claim in the amount of 
double the claim. At the option of the City, adherence to the Overall Project 
Schedule shall be a condition precedent to the right of the Contractor to demand 
payment of an application for payment or certificate. No omission on the part of 
the City to exercise the aforesaid option shall be construed to be a waiver of breach 
of the Overall Project Schedule or acquiescence therein, and the City may exercise 
its option from time to time and as often as may be expedient.

38. Termination for Cause.
The City may, in addition to the provisions of Paragraph 13 herein, and subject to 
the provisions of Paragraph 42, by written notice of default to the Contractor, 
terminate the whole or any part of this Agreement in any one of the following 
circumstances:
(i) If the Contractor fails to make delivery of the supplies or to perform the 

services within the time specified herein or any extension thereof; or
(ii) If the Contractor fails to perform any of the other provisions of this 

Agreement, or so fails to make progress as to endanger performance of this 
Agreement in accordance with its terms, and in either of these two 
circumstances does not cure such failure within a period of ten (10) days (or 
such longer period as the City may authorize in writing) after receipt of 
notice from the City specifying such failure.

39. Costs to Cure.
In the event the City terminates this Agreement in whole or in part as provided in 
Paragraph 13, 38, or Paragraph 46, the City may procure, upon such terms and in 
such manner as the City may deem appropriate, supplies or services similar to those 
so terminated, and the Contractor shall be liable to the City for any excess costs for 
such similar supplies or services; provided, that the Contractor shall continue the 
performance of this Agreement to the extent not terminated pursuant to the 
provisions of Paragraph 13, 38, and/or Paragraph 46.

40. Force Majeure.
Except with respect to defaults of subcontractor, the Contractor shall not be liable 
for any excess costs if the failure to perform the Agreement arises out of causes 
beyond the control and without the fault or negligence of the Contractor, including 
but not restricted to, acts of God, or to the public enemy, acts of the City, acts of 
the City, fires, flood, epidemics, quarantine restrictions, strikes, freight embargoes, 
and unusually severe weather exceeding the average climatic conditions in the area 
of the Work. If the failure to perform is caused by the default of a subcontractor, 
and if such default arises out of causes beyond the control of both the Contractor 
and subcontractor, and without the fault or negligence of either of them, the 
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Contractor shall not be liable for any excess costs for failure to perform unless the 
supplies or services to be furnished by the subcontractor were obtainable from other 
sources in sufficient time to permit the Contractor to meet the required delivery 
schedule. The Contractor shall, within seven (7) days from the beginning of such 
delay, notify the City, in writing, of the causes of the delay, who shall ascertain the 
facts and the extent of the delay and notify the Contractor within a reasonable time 
of its decision in the matter.

41. Title to Materials Upon Termination.
If this Agreement is terminated as provided in Paragraph 13, 38, and/or Paragraph 
46, the City, in addition to any other rights provided in this Agreement, may require 
the Contractor to transfer title and deliver to the City: (i) any completed supplies, 
and (ii) such partially completed supplies and materials, parts, tools, dies, jigs, 
fixtures, plans, drawings, information, and Agreement rights (hereinafter called 
“construction materials”) as the Contractor has specifically produced or specifically 
acquired for the performance of such part of this Agreement as has been terminated. 
The Contractor shall, upon direction of the City, protect and preserve property in 
possession of the Contractor in which the City has an interest. Payment for 
completed supplies delivered to and accepted by the City shall be at the Contract 
Price. Payment for construction materials delivered to and accepted by the City and 
for the protection and preservation of property shall be in an amount agreed upon 
by the Contractor and the City. The City may withhold from amounts otherwise 
due the Contractor for such completed supplies, construction services, or 
construction materials such sum as the City determines to be necessary to protect 
the City against loss because of outstanding liens or claims of former lien holders. 

42. Review of Termination.
If, after notice of termination of this Agreement, it is determined for any reason that 
the Contractor was not in default under the provisions of this Agreement, or that 
the default was excusable, the rights and obligations of the parties shall be the same 
as if the notice of termination had been issued for the convenience of the City.

43. Additional Remedies.
The rights and remedies of the City provided in this Agreement shall not be 
exclusive and are in addition to any other rights and remedies provided by law.

44. Subcontractors.
As used in this Agreement, the terms “subcontractor” and “subcontractors” mean 
subcontractor(s) at any tier. Contractor assumes full responsibility for the improper 
acts and omissions of its subcontractors or others employed or retained by 
Contractor in connection with the work designated herein.

45. Solicitation of Contract.
The Contractor, in accordance with Title 13 of the Code of Georgia, warrants that 
no person or selling agency has been employed or retained to solicit or secure this 
Agreement upon an Agreement or understanding for a commission, percentage, 
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brokerage, or contingent fee, excepting bona fide employees or bona fide 
established commercial or selling agencies maintained by the Contractor for the 
purpose of securing business. For breach or violation of this warranty, the City shall 
have the right to annul this Agreement without liability or, in its discretion, to 
deduct from the Agreement price or consideration, or otherwise recover, the full 
amount of such commission, percentage, brokerage, or contingent fee.

46. Termination for Convenience.
The performance of work under this Agreement may be terminated by the City in 
accordance with this clause in whole, or in part, whenever the City shall determine 
that such termination is in the best interest of the City. Any such termination shall 
be effected by delivery to the Contractor of a Notice of Termination specifying the 
extent to which performance of work under the Agreement is terminated, and the 
date upon which such termination becomes effective. Upon termination for 
convenience by the City, the provisions of Paragraphs13, 38, 40, 41, 43 herein shall 
apply to the extent applicable.

47. Contractor’s Duties upon Termination.
After receipt of a Notice of Termination pursuant to any of the applicable 
Paragraphs herein, and except as otherwise directed by the City, the Contractor 
shall:
(a) Stop work under the Agreement on the date and to the extent specified in the 

Notice of Termination; 
(b) Place no further orders or subcontracts for materials, services or facilities, 

except as may be necessary for completion of such portion of the work under 
the Agreement as is not terminated;

(c) Terminate all orders and subcontracts to the extent that they relate to the 
performance of work terminated by the Notice of Termination;

(d) Assign to the City, in the manner, at the time, and to the extent directed by the 
City, all of the right, title and interest of the Contractor under the orders and 
subcontracts so terminated, in which case the City shall have the right, in its 
discretion, to settle or pay any or all claims arising out of the termination of 
such orders and subcontracts;

(e) Settle all outstanding liabilities and all claims arising out of such termination of 
orders and subcontracts, with the approval or ratification of the City, to the 
extent it may require, which approval or ratification shall be final for all the 
purposes of this clause;

(f) Transfer title to the City and deliver in the manner, at the times, and to the 
extent, if any, directed by the City:
(i) the fabricated or unfabricated parts, work in process, completed work, 

supplies and other materials produced as a part of, or acquired in 
connection with the performance of, the work terminated by the Notice 
of Termination, and

(ii) The completed or partially completed plans, drawings, information, and 
other property, which, if the Agreement had been completed, would 
have been required to be furnished to the City.

Page 22 of 149



12

(g) Use its best efforts to sell, in the manner, at the times, to the extent, and at the 
price or prices directed or authorized by the City, any property of the types 
referred to in (f), above; provided, however, that the City:
(i)       Shall not be required to extend credit to any purchaser, and 
(ii)       May acquire any such property under the conditions prescribed by and     

at a price or prices approved by the City; provided further, that the 
proceeds of any such transfer or disposition shall be applied in reduction of 
any payments to be made by the City to the Contractor under this Agreement 
or shall otherwise be credited to the price or cost of the work covered by 
this Agreement or paid in such other manner as the City may direct;

(h) Complete performance of such part of the work as shall not have been 
terminated by the Notices of Termination; and 

(i) Take such action as may be necessary, or as the City may direct, for the   
protection and preservation of the property related to this Agreement, which is 
in the possession of the Contractor, and in which the City has or may acquire 
an interest.

48. Termination-Claims.
After receipt of a Notice of Termination pursuant to any of the applicable 
Paragraphs herein, the Contractor shall submit to the City his termination claim, in 
the form and with the certification prescribed by the City. Such claim shall be 
submitted promptly but in no event later than one (1) month from the effective date 
of termination, unless one or more extensions in writing are granted by the City 
upon request of the Contractor made in writing within such one-month period or 
authorized extension thereof. However, if the City determines that the facts justify 
such action it may receive and act upon any termination claim at any time after such 
one-month period of any extensions thereof. Upon failure of the Contractor to 
submit his termination claim within the time allowed, the City may, subject to any 
review required by the City’s procedures in effect as of the date of execution of this 
Agreement, determine, on the basis of information available to it, the amount, if 
any, due to the Contractor by reason of the termination and shall thereupon pay to 
the Contractor the amount so determined.

49. Settlement of Claims.
Subject to the provisions of Paragraph 50, the Contractor and the City may agree 
upon the whole or any part of the amount or amounts to be paid to the Contractor 
by reason of the total or partial termination of work, which amount or amounts may 
include a reasonable allowance for profit on work done; provided, however, that 
such agreed amount or amounts, exclusive of settlement costs, shall not exceed the 
total Contract Price as reduced by the amount of payments otherwise made and as 
further reduced by the Contract Price of work not terminated. The Agreement shall 
be amended accordingly, and the Contractor shall be paid the agreed amount. 
Nothing in Paragraph 50 prescribing the amount to be paid to the Contractor in the 
event of failure of the Contractor and the City to agree upon the whole amount to 
be paid to the Contractor by reason of the termination of work shall be deemed to 
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limit, restrict, or otherwise determine or affect the amount which may be agreed 
upon to be paid to the Contractor.

50. Payment of Claims.
In the event of the failure of the Contractor and the City to agree upon the amount 
to be paid to the Contractor by reason of the termination of work, the City shall 
determine, on the basis of information available to it, the amount, if any, due to the 
Contractor by reason of the termination and shall pay to the Contractor the amounts 
determined as follows:
(a) For completed work, services, or materials accepted by the City (or sold or 

acquired as provided above) and not previously paid for, a sum equivalent to 
the aggregate price for such supplies computed in accordance with the price 
specified in the Agreement, appropriately adjusted for any saving of freight or 
other charges;

(b) The total of:
(1) The costs incurred in the performance of the work terminated, including 

initial costs and preparatory expense allocable thereto, but exclusive of any 
costs attributable to supplies/materials paid or to be paid for under 
Subparagraph (a) hereof;

(2) The cost of settling and paying claims arising out of the termination of work 
under subcontracts or orders, which are properly chargeable to the 
terminated portion of the Agreement (exclusive of amounts paid or payable 
on account of supplies or materials delivered or services furnished by 
subcontractors or vendors prior to the effective date of the Notice of 
Termination, which amounts shall be included in the costs payable above). 

The total sum to be paid to the Contractor under (a) and (b) of this Paragraph 
shall not exceed the total Contract Price as reduced by the amount of payments 
otherwise made and as further reduced by the Contract Price of work not 
terminated. Except for normal spoilage, and except to the extent that the City 
shall have otherwise expressly assumed the risk of loss, there shall be excluded 
from the amounts payable to the Contractor, the fair market value, as 
determined by the City, of property which is destroyed, lost, stolen or damaged 
so as to become undeliverable to the City or to a buyer.

51. Set-Offs from Payment.
In arriving at the amount due the Contractor there shall be deducted:
(a) all unliquidated advance or other payments on account heretofore made to the 

Contractor, applicable to the terminated portion of this Agreement;
(b) any claim which the City may have against the Contractor in connection with 

this Agreement; and
(c) the agreed price for, or the proceeds for, any work, services, materials, supplies 

or other things not provided or performed by the Contractor or sold pursuant to 
the provisions of this Agreement, and not otherwise recovered by or credited to 
the City.

52. Partial Termination.
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If the termination hereunder is partial, prior to the settlement of the terminated 
portion of this Agreement, the Contractor may file with the City a request in writing 
for an equitable adjustment of the price or prices specified in the Agreement relating 
to the continued portion of the Agreement (the portion not terminated by the Notice 
of Termination), and such equitable adjustment as may be agreed upon shall be 
made in such price.

53. Partial Price.
The City may from time to time, under such terms and conditions as it may 
prescribe, make partial payments and payments on account against costs incurred 
by the Contractor in connection with the terminated portion of this Agreement 
whenever in the opinion of the City the aggregate of such payments shall be within 
the amount to which the Contractor will be entitled hereunder. If the total of such 
payments is in excess of the amount finally agreed or determined to be due such 
excess shall be payable by the Contractor to the City upon demand, together with 
interest computed at the rate of seven (7) percent per annum for the period from the 
date such excess payment is received by the Contractor to the date on which such 
excess is repaid to the City; provided, however, that no interest shall be charged 
with respect to any such excess payment attributable to a reduction in the 
Contractor’s claim by reason of retention or other disposition of termination 
inventory until ten (10) days after the date of such retention or disposition, or such 
later date as determined by the City by reason of the circumstances.

54. Records Inspection.
Unless otherwise provided for in this Agreement, or by applicable statute, the 
Contractor, from the effective date of termination and for a period of six (6) years 
after final settlement under this Agreement, shall preserve and make available to 
the City at all reasonable times at the office of the Contractor but without direct 
charge to the City, all his books, records, documents and other evidence bearing on 
the costs and expenses of the Contractor under this Agreement and relating to the 
work terminated hereunder, or, to the extent approved by the City, photographs, 
microphotographs or other authentic reproductions thereof.

55. Compliance
This Agreement shall be governed by the law of Georgia. The Contractor shall 
comply with all laws, rules, regulations, ordinances, and orders of any government 
agency having jurisdiction in the performance of the Work and shall ensure the 
compliance of its Subcontractors.  Without limiting the generality of the foregoing 
Paragraph, the following laws are specifically referenced:
(a) Contractor agrees that any payments made by it to any subcontractor, agent 
or representative in performance of the obligations hereunder shall fully comply 
with the terms and requirements of the Federal Davis-Bacon Act as applicable.
(b) Contractor agrees to comply with Federal Buy America regulations as 
applicable.
(c) Contractor agrees to comply with Department of Transportation Seismic 
Safety Regulations as applicable.
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(d) Contractor agrees to comply with mandatory standards and policies relating 
to energy efficiency which are contained in the state energy conservation plan 
issued in compliance with the Energy Policy and Conservation Act as applicable.
(e) Contractor agrees to comply with all applicable standards, orders or 
regulations issued pursuant to the Federal Water Pollution Control Act.
(f) Contractor agrees to comply with all applicable standards, orders or 
regulations related to lobbing, including the Byrd Anti-Lobbying Amendment.  The 
undersigned Contractor certifies, to the best of his or her knowledge and belief that:

(ii) No Federal appropriated funds have been paid or will be paid, by or 
on behalf of the undersigned, to any person for influencing or attempting to 
influence an officer or employee of an agency, a Member of Congress, an 
officer or employee of Congress, or an employee of a Member of Congress 
in connection with the awarding of any Federal contract, the making of any 
Federal grant, the making of any Federal loan, the entering into of any 
cooperative Agreement and the extension, continuation, renewal, 
amendment, or modification of any Federal contract, grant, loan, or 
cooperative Agreement.
(ii) If any funds other than Federal appropriated funds have been paid 
or will be paid to any person for making lobbying contacts to an officer or 
employee of any agency, a Member of Congress, an officer or employee of 
Congress, or an employee of a Member of Congress in connection with the 
awarding of any Federal contract, grant, loan or cooperative Agreement, the 
undersigned shall complete and submit Standard Form—LLL, “Disclosure 
Form to Report Lobbying,” in accordance with its instructions [as amended 
by “Government wide Guidance for New Restrictions on Lobbying,” 61 
Fed. Reg. 1413 (1/19/96).  Note:  Language in paragraph (2) herein has been 
modified in accordance with Section 10 of the Lobbying Disclosure Act of 
1995 (P.L. 104-65, to be codified at 2 U.S.C. 1601, et seq.)]
(iii) The undersigned shall require that the language of this certification 
be included in the award documents for all subawards at all tiers (including 
subcontracts, subgrants, and contracts under grants, loans, and cooperative 
Agreements) and that all subrecipients shall certify and disclose 
accordingly.
(iv) This certification is a material representation of fact upon which 
reliance was placed when this transaction was made or entered into.  
Submission of this certification is a prerequisite for making or entering into 
this transaction imposed by 31, U.S.C. 1352 (as amended by the Lobbying 
Disclosure Act of 1995).  Any person who fails to file the required 
certification shall be subject to a civil penalty of not less than $10,000 and 
not more than $100,000 for each such failure.

(g) Contractor agrees to comply with all applicable standards, orders or 
regulations related to access to records and reports under state and federal law.
(h) Contractor agrees to comply with all applicable standards, orders or 
regulations related to Federal Changes.
(i) Contractor agrees to comply with all applicable standards, orders or 
regulations related to bonding requirements.
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(j) Contractor agrees to comply with all applicable standards, orders or 
regulations related to the Clean Air Act.
(k) The City and Contractor acknowledge and agree that, notwithstanding any 
concurrence by the Federal Government in or approval of the solicitation or award 
of the underlying Agreement, absent the express written consent by the Federal 
Government, the Federal Government is not a party to this Agreement and shall not 
be subject to any obligation or liabilities to the City, Contractor, or any other party 
pertaining to any matter resulting from the underlying Agreement.
(l) Contractor agrees to comply with all applicable standards, orders or 
regulations related to Program Fraud and False or Fraudulent Statements and 
Related Acts.
(m) Contractor agrees to comply with all applicable standards, orders or 
regulations related to Civil Rights, including Nondiscrimination, Equal 
Employment Opportunity, Race, Color, Creed, National Origin, Sex, Age or 
Disabilities.
(n) Contractor agrees to comply with all applicable standards, orders or 
regulations related to Disadvantaged Business Enterprise.
(o) Contractor agrees to comply with all applicable standards, orders, or 
regulations related to Georgia Department of Transportation Local Maintenance & 
Improvement Grant (LMIG) Program and assist the City with reporting 
requirements, if any.

56. Insurance.
The Contractor shall be responsible to the City from the time of the signing of the 
Agreement or the beginning of the first work, whichever shall be earlier, for all 
injury or damage of any kind resulting from any negligent act or omission or breach, 
failure or other default regarding the Work by the Contractor, or any of its 
Subcontractors, its agents, employees or others working at the direction of the 
Contractor or on its behalf.  The Contractor shall procure the insurance coverage 
identified below at the Contractor’s expense and shall furnish the City an insurance 
certificate listing the City of Kennesaw as the certificate holder and as an additional 
insured and should read “The City of Kennesaw, Georgia, 2529 J.O. Stephenson 
Ave., Kennesaw, GA 30144”.  Occurrence coverage is required.  Claims-made 
coverage is not acceptable.  The insurance certificate must provide the following:
(a) Name and address of authorized agent;
(b) Name and address of insured;
(c) Name of insurance company(ies);
(d) Description of policies;
(e) Policy Number(s);
(f) Policy Period(s);
(g) Limits of liability;
(h) Name and address of City as certificate holder;
(i) Project Name and Number;
(j) Signature of authorized agent;
(k) Telephone number of authorized agent; and
(l) Mandatory sixty-day notice of cancellation or non-renewal
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The insurance coverage required below shall be issued by a company licensed by 
the Georgia Insurance Commissioner to transact the business of insurance in the 
State of Georgia for the applicable line of insurance and shall be an insurer with a 
Best Policyholders Rating of "A-" or better and with a financial size rating of Class 
V or larger. Each such policy shall contain the following provisions:
(a) The insurance company agrees that the policy shall not be canceled, 
changed, allowed to lapse or allowed to expire until sixty (60) days after the City 
has received written notice thereof, as evidenced by return receipt of certified mail 
or statutory mail, or until such time as other insurance coverage providing 
protection equal to protection called for in this Agreement shall have been received, 
accepted and acknowledged by the City.
(b) The policy shall not be subject to invalidation as to any insured by reason 
of any act or omission of another insured or any of its officers, employees, agents 
or other representatives.
(c) All deductibles shall be paid for by the Contractor.
(d) These policies shall be primary, noncontributing with any applicable 
insurance carried by the City of Kennesaw and shall contain a severability of 
interests clause in respect to cross liability, protecting each additional insured as 
though a separate policy had been issued to each.  
(e) Certification of each policy shall be furnished, in duplicate, to the City, at 
least fifteen (15) days prior to commencement of services under the signed 
Agreement.

The Contractor also agrees to purchase insurance and have the authorized agent 
state on the insurance certificate that the Contractor has purchased the following 
types of insurance coverage, consistent with the policies and requirements of 
O.C.G.A. §50-21-37.  The minimum required coverage and liability limits are as 
follows:
(a) The Contractor agrees to provide Workers' Compensation coverage in 
accordance with the statutory limits as established by the General Assembly of the 
State of Georgia. A group insurer must submit a certificate of authority from the 
Insurance Commissioner approving the group insurance plan.  The Contractor shall 
require all Subcontractors performing work under this Contract to obtain an 
insurance certificate showing proof of Workers' Compensation Coverage and shall 
submit a certificate on the letterhead of the Contractor in the following language:  
This is to certify that all Subcontractors performing work on this Project are 
covered by their own workers' compensation insurance or are covered by the 
Contractor’s workers’ compensation insurance.
State of Georgia statutory limits required:

(i) $1,000.000;
(ii) $1,000.000 each accident;
(iii) $1,000.000 disease policy limit; and
(iv) $1,000.000 disease each employee.

(b) The Contractor shall provide Commercial General Liability Insurance that 
shall include, but need not be limited to, coverage for bodily injury and property 
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damage arising from premises and operations liability, products and completed 
operations liability, blasting and explosion, collapse of structures, underground 
damage, personal injury liability and contractual liability.  The CGL policy must 
include separate aggregate limits per Project and shall provide at a minimum the 
following limits:

(i) Premises and Operations $ 1,000,000.00 per Occurrence;
(ii) Products and Completed Operations $ 1,000,000.00 per Occurrence;
(iii) Personal Injury $ 1,000,000.00 per Occurrence;
(iv) Contractual $ 1,000,000.00 per Occurrence; and
(v) General Aggregate $ 2,000,000.00.

(c) The Contractor shall provide Commercial Business Automobile Liability 
Insurance that shall include coverage for bodily injury and property damage arising 
from the operation of any owned, non-owned, or hired automobile.  The 
Commercial Business Automobile Liability Insurance Policy shall provide not less 
than $1,000,000 Combined Single Limit Bodily Injury, Property Damage for each 
Occurrence. 

57. Georgia Security and Immigration Compliance Act Requirements.
The Contractor hereby certifies its compliance with the Immigration Reform and 
Control Act of 1986 (IRCA), D.L. 99-603 and the Georgia Security and 
Immigration Compliance Act OCGA 13-10-90 et seq., by registering and verifying 
information of all new employees; and by executing any affidavits required by the 
rules and regulations issued by the Georgia Department of Labor set forth at Rule 
300-10-1-.01 et seq.  Contractor warrants that Contractor has included or will 
include a similar provision in all written agreements with any subcontractors 
engaged to perform services under this Contract.

58. Dispute Resolution.
(a) If a dispute arises out of or relates to this Contract or its breach, the parties 
shall endeavor to settle the dispute first through direct discussions between the 
parties’ representatives who have the authority to settle the dispute. If the parties’ 
representatives are not able to promptly settle the dispute, they shall refer the 
dispute to the City Manager who shall have the authority to settle the dispute.  If 
the dispute is not settled by the City Manager, the parties may submit the dispute 
to mediation.
(b) If the dispute cannot be settled pursuant to Section (a) above, the parties 
may elect to submit the dispute to mediation.  The parties agree to conclude such 
mediation within sixty (60) days of electing mediation.  The parties shall select a 
mutually agreeable mediator and shall share the cost of the mediator equally.  Either 
party may terminate the mediation at any time after the first session, but the decision 
to terminate shall be communicated in writing directly by the party’s representative 
to the other party’s representative and the mediator.
(c) No litigation may be commenced without first following the process in this 
Section.  Litigation may be filed in the Superior Court of Cobb County, Georgia, 
after the filing party provides thirty (30) days written notice to the opposing party.  

Page 29 of 149



19

The parties hereby agree that the Superior Court of Cobb County, Georgia shall 
have exclusive jurisdiction and venue in all matters concerning this Contract.
(d) Unless otherwise directed by the City, Contractor shall continue 
performance under this Contract while matters in dispute are being resolved.

59. Waiver. 
A failure or delay in exercising any right, power or privilege in respect of this 
Agreement will not be presumed to operate as a waiver, and a single or partial 
exercise of any right, power or privilege will not be presumed to preclude any 
subsequent or further exercise, of that right, power or privilege or the exercise of 
any other right, power, or privilege.

60. LIEN.
Neither the final payment nor any part of the retained percentage will become due 
until the Contractor, if required, shall furnish the City a complete release from any 
liens which may arise out of this Agreement, or receipts in full in lieu thereof, and 
if required in either case, an affidavit that insofar as he they have s knowledge or 
information, the release and receipts include all materials, for which a lien might 
be filed.  The Contractor may, if any Subcontractor refuses to furnish a release or 
receipt in full, furnish a bond satisfactory to the City to indemnify it against any 
lien.  If a lien shall remain unsatisfied after all payments are made, then the 
Contractor shall refund to the City all monies which the latter may be compelled 
to pay in discharging such lien, including all incidental costs and attorney's fees.

61. PROVISIONS REQUIRED BY LAW DEEMED INSERTED.
Each and every provision of law and clause required by law to be inserted in this 
Agreement shall be deemed to be inserted herein and the Agreement shall be read 
and enforced as though it were included herein, and if through mistake or otherwise 
any such provision is not inserted, or is not correctly inserted, then upon the 
application of either party the Agreement shall forthwith be physically amended to 
make such insertion or correction.

62. ACCEPTANCE OF FINAL PAYMENT.
The acceptance by the Contractor of final payment shall be and shall operate as a 
release to the City of all claims and all liability to the Contractor for all things done 
or furnished in connection with this work and for every act and neglect of the City 
and others relating to or arising out of this work.  No payment, however, final or 
otherwise, shall operate to release the Contractor or their sureties from any 
obligations under this Agreement or the Performance and Payment Bond.

63. AMENDMENT.
This Agreement may be amended only by written agreement duly executed by an 
authorized representative of each party.
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64. ENTIRE AGREEMENT.
The Contract Documents, and any accompanying appendices, duplicates, or copies, 
constitutes the entire agreement between the parties with respect to the subject 
matter of this Agreement, and supersedes all prior negotiations, agreements, 
representations, and understandings of any kind, whether written or oral, between 
the parties, preceding the date of this Agreement.

[SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, the parties hereby execute this Agreement on the date 
first above written.

CITY OF KENNESAW, GEORGIA

______________________________
Derek Easterling, Mayor
City of Kennesaw

ATTEST:

_____________________________
City Clerk

CONTRACTOR: ___________________________________________

By: _______________________________________

Title: _____________________________________

ATTEST:

______________________________
Corporate Secretary (Seal)

Sworn and subscribed before me this
____day of ______________, 2024.    ____________________________

WITNESS
______________________________
Notary Public
Commission Expires:
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EXHIBIT “A”
SPECIAL STIPULATIONS

a) The Contractor shall provide materials and labor necessary to rehabilitate the 
following pipes in accordance with the 2024 Pipe Rehabilitation Project bid 
“Specifications”.

210 LF of 60” CMP at Vintage Wood Way

316 LF of 36” CMP at Nuthatch Court

58 LF of 30” CMP at North Hampton Drive

97 LF of 66” CMP at Drayton Way

58 LF of 36” CMP at Sumit Wood Drive

b) The Contract Price for such materials and construction services shall not exceed the 
amount of $277,610.00.

c) Pursuant to Paragraph 16 of this Agreement, the Contractor shall provide copies of 
its proposal and all drawings and specifications submitted during the bidding 
process.  Each such document and the location of the original is listed as follows:

1) Description of Specifications 
2) Proposal and Contract 
3) Bid quotation
4) E-Verify Forms for All Contracts
5) 
6) _________________________________________________________
7) _________________________________________________________
8) _________________________________________________________
9) _________________________________________________________
10) ________________________________________________________

d) Pursuant to Paragraph 23 of this Agreement, the Contractor agrees to remedy 
promptly, and without cost to the City, any defective materials or workmanship 
which appear within two (2) years of the date of completion of the services outlined 
in this Agreement.

e) Pursuant to Paragraph 15 of this Agreement, the Contractor agrees to pay liquidated 
damages in the amount of $250.00 per day for each day the Contractor fails to 
complete its duties and obligations under this Agreement beyond the time period 
set forth within.
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PRIME CONTRACTOR’S WORK AUTHORIZATION CERTIFICATION

Pursuant to O.C.G.A. § 13-10-91, all qualifying contractors and sub-contractors performing work 
within the State of Georgia on a contract with a public employer must register and participate in a federal 
work authorization program.  Prime contractors may participate in any of the electronic verification of 
work authorization programs operated by the United States Department of Homeland Security or any 
equivalent Federal work authorization program operated by the United States Department of Homeland 
Security to verify information of newly hired employees, pursuant to the Immigration Reform and Control 
Act of 1986 (“IRCA”).

Certify compliance with O.C.G.A. § 13-10-91 by checking the appropriate line below:

_______ The undersigned has registered for and is participating in a qualifying 
federal work authorization program.

The undersigned further agrees that, should it employ or contract with any subcontractor(s) in 
connection with the physical performance of services within this state pursuant to this contract with a 
public employer, the undersigned will secure from such subcontractor(s) a verification of compliance with 
O.C.G.A. § 131-10-91 using the form “Subcontractor’s Work Authorization Certification” or a substantially 
similar form.  The undersigned will maintain records of compliance and provide a copy of each 
subcontractor’s verification to the public employer at the time the sub-contractor is retained to perform 
such service.

___________________________________________        ________________________________
By:  Authorized Officer or Agent                             Date

_______________________________________                    ____________________________________
Title of Authorized Officer or Agent of Contractor        Basic Pilot User Identification Number

        (if applicable)

_______________________________________
Printed Name of Authorized Officer or Agent

With express authority on behalf of:

_______________________________________
Printed Name of Prime Contractor

SUBSCRIBED AND SWORN BEFORE ME ON THIS THE

__________ DAY OF ________________________, 20___

_________________________________________________
Notary Public

My Commission Expires: ______________________
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SUBCONTRACTOR’S WORK AUTHORIZATION CERTIFICATION

By executing this affidavit, the undersigned subcontractor verifies its compliance with O.C.G.A. 13-
10-91, stating affirmatively that the individual, firm, or corporation which is engaged in the physical 
performance of services under a contract with the City of Kennesaw has registered with and is 
participating in a federal work authorization program* [any of the electronic verification of work 
authorization programs operated by the United States Department of Homeland Security or any 
equivalent federal work authorization program operated by the United States Department of Homeland 
Security to verify information of newly hired employees, pursuant to the Immigration Reform and Control 
Act of 1986 (IRCA), P.L. 99-603], in accordance with the applicability provisions and deadlines 
established in O.C.G.A. 13-10-91.

The undersigned further agrees that, should it employ or contract with any subcontractor(s) in 
connection with the physical performance of services pursuant to this contract with the City of Kennesaw, 
contractor will secure from each subcontractor(s) similar verification of compliance with O.C.G.A. 13-10-
91 on the Subcontractor Affidavit provided in Rule 300-10-01-.08 or a substantially similar form.  
Contractor further agrees to maintain records of such compliance and provide a copy of each such 
verification to the City of Kennesaw at the time the subcontractor(s) is retained to perform such service.

_______________________________________
EEV/Basic Pilot Program* User Identification Number

_______________________________________              ______________________
By:  Authorized Officer or Agent            Date
       (Subcontractor Name)

_______________________________________            ____________________________________
Title of Authorized Officer or Agent of Subcontractor Printed Name of Authorized Officer or Agent

SUBSCRIBED AND SWORN BEFORE ME ON THIS THE

__________ DAY OF ________________________, 20___

_________________________________________________
Notary Public

My Commission Expires: ______________________

*As of the effective date of O.C.G.A. 13-10-91, the applicable federal work authorization program is the 
“EEV/Basic Pilot Program” operated by the U.S. Citizenship and Immigration Services Bureau of the U.S. 
Department of Homeland Security, in conjunction with the Social Security Administration (SSA).
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SUBMITTAL REQUIREMENTS

Specific Requirements

Georgia Security and Immigration Compliance Act
Complete Section I. Contractor Affidavit

Contractor agrees to comply with all of the contractor requirements of the:
“Georgia Security and Immigration Compliance Act of 2006,” as codified on 
O.C.G.A. sections 13-10-90 and 13-10-91 and regulated and regulated in 
chapter 300-10-1 of the Rules and Regulations of the State of Georgia, “Public 
Employers, Their Contractor and Sub-Contractors Required to Verify New 
Employee Work Eligibility Through a Federal Work Authorization Program,” 
Accessed at http://www.dol.state.ga.us as further set forth below.

A. Contractor Agreement to Verify the Work Eligibility of its New Hires 
through the U. S. Department of Homeland Security’s “Employment 
Eligibility Verification(EEV)/Basic Pilot Program.”

• Contractor agrees to verify the work eligibility of all of Contractor’s 
newly hired employees through the U. S. Department of Homeland 
Security’s Employment Eligibility Verification(EEV)/Basic Pilot 
Program, accessed through the Internet at https://www/vis-
dhs.com/EmployerRegistration, in accordance with the provisions 
and timeline found in O.C.G.A. 13-10-91 and Rule 300-10-1-02 of 
the Rules and Regulations of the State of Georgia.  

B. Contracts Affected by the “Georgia Security and Immigration 
Compliance Act.” 

• Contractor agrees that the contractor and subcontractor 
requirements of the “Georgia Security and Immigration Compliance 
Act of 2006” apply to contracts for, or in connection with, the physical 
performance of services within the State of Georgia.

C. Contractor’s Agreement to Require “Georgia Security Immigration 
Compliance Act” Compliance of its Subcontractors connected with this 
Contract.

1. Contractor agrees to require O.C.G.A. Sections 13-10-90 and 13-
10-91 compliance in all written Agreements with any subcontractor 
employed by Contractor to provide services connected with this 
contract, as required pursuant to O.C.G.A. 13-10-91.
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2. Contractor agrees to obtain from any subcontractor that is employed 
by Contractor to provide services connected with this contract, the 
subcontractor’s indication of the employee-number category 
applicable to the subcontractor.

3. Contractor agrees to secure from any subcontractor engaged to 
perform services under this Contract an executed “Subcontractor 
Affidavit,” as required pursuant to O.C.G.A. 13-10-91 and Rule 300-
10-1-.08 of the Rules and Regulations of the State of Georgia, which 
rule can be accessed at http://www.dol.state.ga.us.

4. Contractor agrees to maintain all records of the subcontractor’s 
compliance with O.C.G.A. 13-10-91 and Rule 300-10-1 of the Rules 
and Regulations of the State of Georgia. 

5. Contractor must have and maintain telephone, fax and email 
contacts for all subcontractors.
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Receptionists: Please enter all bid packages delivered and give to City Clerk’s office. 

S:/forms/received bid form 

City Bid Log/Results 
 
Project: Pipe Rehabilitation Project 
 
Deadline: June 21, 2024, at 10:00 a.m. 
 
Date 
Rec’d. 

Time Company Bid Amounts (to 
be filled out by Clerk 
at opening) 

Awarded 
Bid 

Comments 

06/20/24 7:55 a.m. Proshot Concrete, Inc. $277,610.00   

06/20/24 10:10 a.m. GCU, LLC $387,084.00   

06/21/24 9:38 a.m. US Infra Rehab 
Services, LLC 

$376,832.82   
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 Item Report  

15.B. 

  
   
TO: The Honorable Mayor and City Council 
    
FROM: Robbie Balenger, Building & Facilities Director  
    
DATE: July 8, 2024 
    
TITLE: Resolution: City Hall Roof Top Unit (RTU) Replacement 

Consideration for approval of a resolution to award the bid and contract for the City Hall 
RTU Replacement 

     
  
Summary: 
Bids were received to replace the 105 ton RTU that services all of City Hall. Two bids were received 
with T&T Commercial Equipment being the lowest bid amount at $313,491.35. 
  
Recommendation: 
The Building and Facilities Director recommends approval 
  
Fiscal Impact: 
2022 SPLOST Facility Improvements 310.4228.54.150500.00000 
  
Attachments:    
1. RESOLUTION - City Hall RTU Project 
2. Exhibit A - City Hall RTU Contract - TnT Executed 
3. City Hall RTU Replacement -Recommendation of Award 
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CITY OF KENNESAW
GEORGIA

RESOLUTION NO. 2024-__, 2024

RESOLUTION TO AWARD THE BID AND CONTRACT WITH T&T COMMERCIAL 
EQUIPMENT FOR THE REPLACEMENT OF A HVAC ROOF TOP UNIT (RTU) AT 

CITY HALL

BE IT RESOLVED BY THE MAYOR AND COUNCIL OF THE CITY OF KENNESAW, 
COBB COUNTY, GEORGIA, AS FOLLOWS:

WHEREAS, the RTU at City Hall controls the temperature and air flow for all areas of 
building; and

WHEREAS, the scope of work includes all material and labor necessary for the removal 
and replacement of a 105 ton rooftop HVAC unit; and 

WHEREAS, T&T Commercial Equipment was the lowest qualified bid of $313,491.35 
which will be paid from 2022 SPLOST Facility Improvements. 

NOW, THEREFORE, BE IT RESOLVED the Kennesaw City Council authorizes the 
mayor to award the bid and sign the contract with T&T Commercial Equipment for 
replacement of the RTU as shown in Exhibit A.

PASSED AND ADOPTED by the Kennesaw City Council on this __ day of July 2024.

ATTEST:                                                                 CITY OF KENNESAW

_________________________                     __________________________
Lea Alvarez, City Clerk                              Derek Easterling, Mayor
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200 Cobb Parkway North | Building 400, Suite 413 | Marietta, Georgia 30062 | 770.971.5407 
croyengineering.com 

Mr. Robbie Balenger 
Building and Facilities Director  
City of Kennesaw 
2753 Watts Drive 
Kennesaw, GA 30144 
 
June 17, 2024 
 
Re:  Recommendation of Award: City Hall RTU Replacement 

 
Mr. Balenger: 
 
Bids were opened for the above referenced project on June 14, 2024.  The lowest responsible 
and responsive bidder was submitted by T&T Commercial Equipment in the amount of 
$313,491.35.  A reference check has been completed, and qualifications of this bidder have 
been verified. Therefore, it is our recommendation that the contract be awarded to T&T 
Commercial Equipment.   
Upon receipt of the City’s concurrence, we will prepare the contracts and forward them to the 
Contractor for execution. 
 
Enclosed for your review is a copy of the bid log for the project. 
 
Respectfully, 

 
Roy Acree 
Program Manager 
Croy Engineering, LLC 
 
 
Cc: Marty Hughes, City of Kennesaw 
 Lia Alvarez, City of Kennesaw 
 Wayne McGary, Croy Engineering 
  
 
Enclosure: Bid Log 
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 Item Report  

15.C. 

  
   
TO: The Honorable Mayor and City Council 
    
FROM: Ricky Stewart, Public Works Director  
    
DATE: July 8, 2024 
    
TITLE: DISCUSSION ONLY: Update on Cherokee Street Quiet Crossing 
     
  
Summary: 
Staff has received information concerning the proposed quiet crossing on Cherokee Street. This will 
be a discussion to update Council on the findings. 
  
Recommendation:  
  
Fiscal Impact:  
  
Attachments:    
1. Quiet Crossing Briefing 
2. Quiet Crossing Brochure 
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Staff contacted a CSX representatives to discuss the conversion of the at-grade rail crossing at 
Cherokee St and Main St to a quiet zone crossing.  As part of the discussions, SVT, a sub-
contractor of CSX, made us aware of the process, the estimated time of implementation, and an 
estimated cost for the conversion.  In addition to the data from SVT, Croy Engineering recently 
assisted the City of Smyrna with converting an at-grade crossing to a quiet zone crossing.  
Croy’s involvement with that project allowed us to get more accurate information.

The implementation of a quiet zone crossing is not a quick process.  Once the application is 
submitted to CSX, there is an extensive study to determine if the crossing is eligible to be a 
quiet zone crossing.  The application review and study will take many months, as there are 
multiple factors evaluated during this period.  If the study results in a positive determination, the 
City would be required to submit plans for the additional infrastructure for CSX’s review.  At a 
minimum, the infrastructure requirements include additional lights and crossing arms.  CSX may 
mandate additional requirements.  This could include placing barriers in the center of the street, 
closing crosswalks, etc.  Once CSX approved the plans, the City would be able to bid the 
project for construction.

The anticipated time to have a quiet zone crossing in place is 3 -4 years from the initial 
application to the end of construction.  The cost, to include CSX’s fees and inspections, design 
costs and construction costs are estimated to be approximately $750,000.

There are several items to consider if the City decides to move forward with the conversion.  
First, there is a strong likelihood that the application will be denied due to the close proximity of 
the crossing to the intersection of Cherokee St and Main St.  The City would have already spent 
money on consulting fees and CSX application and review fees only to be denied.  Second, if 
approved for construction, the additional infrastructure may require the City to close adjacent 
crosswalks and add more crossing arms that will impact the area around the museum and 
amphitheater.  Third, the extension of Sardis St and the permanent closing of the Cherokee St 
crossing is on the horizon.  The Sardis St project is expected to be funded and ready for bid by 
early 2026.  This being the case, the Sardis St project could be nearing 50% completion before 
the quiet crossing has been completed. 
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